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Slovenia has implemented a new general anti-avoidance
rule (GAAR) and rules on controlled foreign companies
(CFCs) in compliance with the EU Anti-Tax Avoidance
Directive. The new rules are implemented by amendments
of the Slovenian Corporate Tax Law. The new GAAR
establishes that when determining a taxpayer's tax
liability, and in particular the recognition of a tax benefit
orright under the Law, the tax authority may disregard
an inauthentic mechanism or series of agreements if the
Slovenia Yes "Itax . main objective or one of the main purposes was to obtain
Administration % . . X
a benefit not in accordance with the object and purpose
of the Law. For the purposes of the rule, a tax benefit or
right is one that reduces the taxable base, such as the use
of a loss, deduction, exemption or other benefit provided
for under the Law. An agreement or a series of agreements
is considered inauthenticif it is not established for valid
commercial reasons that reflect economic reality. The
new GAAR and CFC rules came into force and apply from 1
January 2019.

Tax evasion or fraud to the law (until 2003). Conflictin the
application of the standard (from 2003 to the present).
Qualification (art. 13 LGT); Simulation (Art. 16 LGT); Fraud of
Tax law or Conflictin the Application of the Norm (Art. 15 LGT).

Administration In order for the Tax administration to declare the conflictin
the application of the tax rule, the previous favorable report
of the Advisory Committee referred to in Article 159 of the
LGT will be necessary.

Spain Yes

There are several judicially developed doctrines that are
comparable to a general anti-abuse rule, such as "substance
over form®, "staggered transaction*, "economic substance®,
“commercial purpose® and ”sham transaction". All of

these doctrines generally have a similar purpose: to look
beyond the form of a transaction and refuse applicable tax
benefits if the transaction violates the spirit of the law. In
addition, the doctrine of economic substance was added

to the Internal Revenue Code and carries a penalty for non-
compliance of 20%, which can be increased to 40% if the
transaction is not properly disclosed.

Tax

United States No Administration

As of January 1, 2019, the amendments based on the anti-
tax avoidance rules of the European Union (EU) Anti-Tax
Tax Avoidance Directive (ATAD) 2016/1164 were transposed
Administration into Estonian legislation. These amendments introduced
controlled foreign company (CFC) rules, a new general anti-
avoidance rule (GAAR) and undercapitalization rules.

Estonia Yes

If a transaction has been given a legal form that does not
correspond to its actual nature or meaning or if the legal
form of the transaction does not correspond to the actual
behavior of the taxpayer, GAAR or SAAR may be applied,

Tax and taxes may be re-assessed as if the actual form of the

Finland Yes Administration transaction had been used. The case law on the application

of GAAR and SAAR has, in several cases, covered scenarios
in which a number of transactions have been conducted
that have been the subject of a new characterisation,
especially when appropriate commercial reasons for the
transaction have not been demonstrated.
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The French tax authorities have the right to conduct tax
reclassifications based on the abuse of the right (fictitious
transactions or exclusively/mainly based on tax effects). In
accordance with the Anti-Tax Avoidance Directive (ATAD),
GAARS have been introduced by the Finance Bill in 2019.
As of January 1, 2019, artificial or improper schemes
established with the main objective, or as one of their main
objectives, to obtain a tax advantage that goes against the
object or purpose of the applicable tax law, may be ignored
by the tax authorities. An agreement is defined as artificial
orimproper ifit is not established for valid commercial
reasons that reflect the underlying economic reality.

Under the Greek Tax Procedure Code, a GAAR has been
adopted. According to this standard, which has been
updated to align with ATAD I, the Greek tax authorities
may ignore a mechanism or a series of agreements that,
having been established with the main objective or one of
them, of obtaining a tax advantage that defeats the object
or purpose of the applicable tax law, are not genuine with
respect to all relevant facts and circumstances (non-
genuine agreements).

The general anti-avoidance rules apply in a national and
cross-border context. Hungary uses both the substance-
over-form principle and a generic anti-avoidance rule when
the main objective of transactions is tax avoidance. There
is also a new anti-hybrid rule (post-2015) that triggers a
change to the (exemption) credit method in certain double
taxation relief situations.

Ireland has an elusive general rule; Section 811C of the
ATC, the applicability of which was examined by the Irish
Supreme Courtin O'Flynn Construction Limited & Others
v The Revenue Commissioners. Section 811C applies
when the TA forms an opinion that a transaction gives
rise to a tax advantage for the taxpayer, was not made

for any other purpose but to obtain that advantage and
would be amisuse or abuse of any relief requested by the
taxpayer. Article 6 of the EU ATAD Directive also introduces
a broad general anti-avoidance provision. However, the
current Irish general anti-avoidance provision in section
811is considered to be broader than that contained in
section 6 and, accordingly, it is considered that no further
amendment to section 811C is envisaged at this time.

Transactions structured in a way that differs significantly
from common practice may be discarded for tax purposes.
According to established case law, the tax authorities

are obliged to prove that the transaction was conducted
between related parties and for little or no commercial
purpose other than tax avoidance. The parties have
extensive obligations to inform the tax authorities, including
with respect to foreign subsidiaries or affiliates. Failure to
comply with these obligations can be used against a party
when assessing the facts.





OEBPS/images/f015-01.jpg





OEBPS/images/f063-01.jpg
Competent

Has a general Anti- authority to
OEtéI:‘:J'l‘::"b" Avoidance rule declare the
y (GAAR) or similar avoidance
(Headquarters)
Tax
Germany s Administration
‘ Tax
Australia Yes Administration
. Tax
Austria Yes Administration
i Tax
Belgium Yes Administration
Canada Yes ke

Administration

Remarks

According to the German GAAR, tax laws cannot be avoided
by abusing the structuring options available within the limits
of the law. There is abuse when an inadequate legal structure
has been chosen that, compared to an adequate structure,
results in a tax benefit for the taxpayer or for a third party
not contemplated in the law. This does not apply when the
taxpayer can prove valid non-tax reasons for the structure.

The general anti-avoidance provisions allow the
Commissioner (CEO) to set aside any tax benefit that a
taxpayer has obtained from an agreement, if it can be
concluded that a person (not necessarily the taxpayer)
entered into or carried out the agreement for the sole or
predominant purpose of allowing the taxpayer and other
persons, to obtain a tax benefit. The Multinational Anti-
Avoidance Law applies to multinational companies with
annual global revenues of at least AUD 1 billion and extends
the general anti-avoidance rules to schemes that aim to
"limit a taxable presence in Australia."

A general anti-avoidance rule is included in the Austrian Tax
Code which implements a "substance over form" principle.
Amendments have been made regarding the wording of the
definition of "abuse" in order to fully comply with Article 6 of
the Anti-Tax Abuse Directive (ATAD). The wording combines
the main aspects of Article 6 of ATAD with the main features
of the Austrian GAAR as interpreted by the Administrative
Court and the tax authorities.

The Belgian general anti-avoidance rule states that if the
tax authorities have a presumption or any other evidence
that there is tax abuse in a transaction, the transaction is
reclassified/denied. The taxpayer must demonstrate that
the chosen legal qualification is justified for reasons other
than tax avoidance. If the taxpayer fails to prove his case,
the tax authorities will be able to determine the taxable
base and the calculation of the tax as if there had been no
taxabuse.

General Anti-Avoidance Rule, Article 245 of the Income Tax
Law. For more than 30 years, the GAAR has been applied by
the Canada Revenue Agency (CRA) as a comprehensive rule
to deny tax benefits obtained by taxpayers through what

it considered abusive tax avoidance transactions. Itis an
exception to the principle that taxpayers have the right to
sort out their affairs in order to minimize the tax.
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The Director of the Internal Revenue Service (SlI) has the
power to request the avoidance declaration from the Tax
and Customs Court (TCC). It is an administrative and judicial
procedure.

The Colombian Congress introduced the General Anti-
Avoidance Rule in its fiscal statute, through Law 1607

of 2012 in article 869. Article 869-1 establishes the
administrative procedure for declaring avoidance that is
based on the Tax Administration (DIAN).

Korean tax law has a "substance over form" principle, which
functions as a general rule against avoidance. The principle
of substance over form applies to both domestic and cross-
border transactions. When an investment structure or
transaction results in a favorable tax result for the taxpayer
or when the benefits of the treaty are believed to have been
exploited, the tax authority often uses the substance-over-
form principle to collapse the form of the transaction and/
or attribute Korean-origin income to foreign subsidiaries of
the actual recipient of the income. While the tax authority
has aggressively applied the principle of substance over
form, the courts have generally taken the position that it
should only be applied in limited circumstances when (i)
the acts of the parties involved were fictitious, (ii) the form
of the transaction was chosen solely on the basis of tax
considerations, or (iii) if there is a detailed provision in the
law that allows the transaction to be disregarded.

In 2018, Costa Rica incorporated Article 12 bis into its Code
of Tax Rules and Procedures (Tax Code) N° 4755. This clause
states: "When acts are performed that, individually or as a
whole, are artificial or improper for obtaining the achieved
result, the tax consequences applicable to the parties that
have intervened in said acts will be those that correspond
to the usual or proper acts for obtaining the result that has
been achieved." "The provisions of the previous paragraph
will only apply when the artificial or improper acts do

not produce relevant economic or legal effects, with the
exception of tax savings".

The Danish law contained a general anti-avoidance rule that
had to be declared by the courts of law. Without prejudice to
the foregoing, applying the OECD criterion, a new regulation
entered into force on January 1, 2019, which handed over
these powers to the Tax Authority.
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